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May 4, 2009 Meeting Agenda 
Missouri City Development Authority  

 
 
 

 

  
 

MISSOURI CITY DEVELOPMENT AUTHORITY 
MEETING AGENDA 

 
Notice is hereby given of a meeting of the Board of Directors of the Missouri City Development Authority to 
be held on Monday, May 4, 2009, at 5:45 p.m. at: City Hall, 2nd Floor Conference Room behind 
Council Chamber, 1522 Texas Parkway, Missouri City, Texas, for the purpose of considering the following 
agenda items.  All agenda items are subject to action.  The Board of Directors reserves the right to meet in 
a closed session on any agenda item should the need arise and if applicable pursuant to authorization by 
Title 5, Chapter 551, of the Texas Government Code.  
  
1. ROLL CALL 
 
2. Approval of the minutes of the meeting of April 6, 2009. 
 
3. Consider approving the updated Report on Applying Agreed-Upon Procedures to Construction, 

Engineering and Related Costs Reimbursable to Perry Homes.  
 
4. Consider authorizing the Chair to execute and the Secretary to attest the First Amendment to the 

Development Agreement between the Missouri City Development Authority and Perry Homes.  
 
5. Consider authorizing the Chair to execute and the Secretary to attest an agreement among the 

Missouri City Development Authority, the City of Missouri City and Perry Homes relating to payment 
of Developer Advances under the First Amended Development Agreement for Creekmont 
Subdivision, Sections 1, 2, 3, 3A and 3B. 

 
6. Consider declaring The Ainbinder Company in default of the Development Agreement dated May 

15, 2006 and cancelling the Development Agreement. 
 
7. Consider declaring Wal-Mart Stores Texas, L.P., in default of the Development Agreement and 

cancelling the Development Agreement. 
 
8. Consider authorizing payment of invoice. 
 
9. ADJOURN 
 
In compliance with the Americans with Disabilities Act, the City of Missouri City will provide for 
reasonable accommodations for persons attending Missouri City Development Authority meetings.  
To better serve you requests should be received 24 hours prior to the meetings.  Please contact 
Patrice Fogarty, City Secretary, at 281.403.8685. 
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CERTIFICATION  
 
I certify that a copy of the May 4, 2009, agenda of items to be considered by the Missouri City 
Development Authority was posted on the City Hall bulletin board on May 1, 2009 at 3:00 p.m. 
 
 
___________________________________ 
Maria Gonzalez, Deputy City Secretary  
 
I certify that the attached notice and agenda of items for consideration by the Board of Directors was 
removed by me from the City Hall bulletin board on the ____ day of ________________, 2009.    
 
 
____________________________________  Title: _______________________________ 
 



 
 
 
 
 

 

Missouri City Development Authority  
Agenda Item  
May 4, 2009 

 
 
2. Approval of the minutes of the meeting of April 6, 2009. 
  
 

 

Background information attached as follows: 

 

April 6, 2009 Missouri City Development Authority Minutes 



 
Page 1 of 2 

April 6, 2009 
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MISSOURI CITY DEVELOPMENT AUTHORITY 
MEETING MINUTES 

  
1. ROLL CALL 
 
The Board of Directors of the Missouri City Development Authority held a meeting on Monday, April 6, 
2009, at 6:15 p.m. in the Council Conference Room at City Hall, Second Floor, 1522 Texas Parkway, 
Missouri City, Texas.   
  
Present were Chairman Owen, Directors Reiter, Wyatt, Jimerson, Gary, Gibson, and Kolaja; City Manager 
Simpson, City Attorney Kelley and City Secretary Fogarty; Assistant City Manager Atkinson, First Assistant 
City Attorney Smith, and Director of Public Works/City Engineer Elmer.   Also present: Rick Hale for Perry 
Homes.   
 
Chairman Owen called the meeting to order at 6:20 p.m. 
 
2. Approval of the minutes of the meeting of March 16, 2009. 
 
A motion to approve the minutes of the March 16, 2009, meeting was made by Director Reiter and 
seconded by Director Jimerson.  The Board unanimously approved the minutes of the meeting of March 
16, 2009, as presented.  
 
3. Consider approving the Report on Applying Agreed-Upon Procedures to Construction, Engineering 

and Related Costs Reimbursable to Perry Homes. 
 
The Report of McCall Gibson and Company on Applying Agreed-Upon Procedures to Construction, 
Engineering and Related Costs Reimbursable to Perry Homes was reviewed by First Assistant City 
Attorney Smith and Director of Finance Vela, it appears to be in order.  City Manager Simpson presented 
an overview on the agreement between the City and Perry Homes.  The City will issue certificates of 
obligation to reimburse Perry Homes.  The goal is to sell the certificates of obligation in July in the net 
amount of $5.44 million for Perry Homes.  Director Reiter inquired if the reimbursement due to Perry 
Homes is $7.6 million and if Perry Homes will settle the reimbursement for $5.44 million. First Assistant 
City Attorney Smith stated that is correct.  City Manager Simpson stated that as of April 6, interest is 
$756,000 on the expenses Perry Homes has submitted for reimbursement.  Even though the City is issuing 
certificates of obligation, Simpson noted taxpayers will not be paying the debt because payments will come 
from PID assessments.   

 
Motion made by Director Barbara Gibson and seconded by Director Cynthia Gary; the Board unanimously 
approved the Report on Applying Agreed-Upon Procedures to Construction, Engineering, and Related 
Costs Reimbursable to Perry Homes.    
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4. CLOSED EXECUTIVE SESSION  
At 6:32 p.m., the Board of Directors convened in closed executive session pursuant to chapter 551 
of the Texas Government Code, for one or more of the following reasons: 
 
Texas Government Code, Section 551.071 – Consultation with attorney to seek or receive legal 
advice regarding pending or contemplated litigation, a settlement offer, or on a matter which the 
duty of the attorney to the City under the Texas Disciplinary Rules of Professional Conduct of the 
State Bar of Texas clearly conflicts with Texas Open Meetings Act: PID 4 bond issuance. 
 

5. RECONVENE INTO OPEN SESSION 
 The MCDA reconvened into open session at 6:38 p.m., with no action taken at this time.   
 
6. ADJOURN 

 
Director Wyatt moved to adjourn the meeting at 6:38 p.m. and seconded by Director Kolaja.  Motion 
passed unanimously.  Meeting adjourned. 
 
BY:  _____________________________ 

   Allen Owen, Chairman 
 
       

ATTEST: _____________________________ 
   Eunice Reiter, Secretary 
 



 
 
 
 
 

 

Missouri City Development Authority  
Agenda Item  
May 4, 2009 

 
 
3. Consider approving the updated Report on Applying Agreed-Upon Procedures to 

Construction, Engineering and Related Costs Reimbursable to Perry Homes. 
  
 

 

Background information attached as follows: 

 

Cover Memo 

 

Report on Applying Agreed-Upon Procedures to Construction, Engineering and Related Costs 

Reimbursable to Perry Homes 

 



 

 
Missouri City Development Authority 

Agenda Item Cover Memo 
May 4, 2009 

 
To:   Missouri City Development Authority Board of Directors 
Agenda Item: 3  Consider approving the updated Report on Applying Agreed-Upon Procedures to 

Construction, Engineering and Related Costs Reimbursable to Perry Homes.  
 
Submitted by: Gary W. Smith, First Assistant City Attorney 

 
SYNOPSIS 

 
McCall, Gibson & Company, PLLC, Certified Public Accountants, has completed its Report on Applying 
Agreed-Upon Procedures to Construction, Engineering and Related Costs Reimbursable to Perry Homes 
relating to Sections 1, 2, 3, 3A and 3B of Creekmont.  The Development Agreement between the 
Development Authority and Perry Homes requires the Development Authority to receive and approve the 
report. 
 

BACKGROUND 
 
On February 7, 2006, Perry Homes entered into a Development Agreement with the Missouri City 
Development Authority.  Pursuant to the Agreement, Perry Homes paid costs associated with the 
construction of infrastructure for the development of Creekmont Subdivision, Sections 1 and 2 (“Developer 
Advances”).  On December 19, 2008, Perry Homes requested reimbursement of the Developer Advances. 
 
Section 5.02(d) of the Development Agreement requires a certified public accountant to calculate the 
amount that may be payable to the Developer and prepare and submit a report to the Development 
Authority.  The Development Authority contracted with McCall, Gibson to prepare the report.  Perry Homes 
provided the necessary information.  At its meeting on April 6, 2009, the Board approved the report 
relating to Sections 1 and 2.  The report has been updated to include Sections 3, 3A and 3B.  The 
report is attached. 
 

FISCAL ANALYSIS 
 
The Development Authority is obligated to pay the cost of the report as administrative expenses of PID 4. 
 

STAFF’S RECOMMENDATION 
 
Staff recommends approval of the updated Report on Applying Agreed-Upon Procedures to Construction, 
Engineering and Related Costs Reimbursable to Perry Homes. 
 
 
 
 
 
Frank Simpson 
Executive Director 



































 
 
 
 
 

 

Missouri City Development Authority  
Agenda Item  
May 4, 2009 

 
 
4. Consider authorizing the Chair to execute and the Secretary to attest the First Amendment to 

the Development Agreement between the Missouri City Development Authority and Perry 
Homes. 

  
 

 

Background information attached as follows: 

 

Cover Memo 

 

First Amendment to the Development Agreement with Perry Homes 

 



 
 
 

 
 

 
 

Missouri City Development Authority 
Agenda Item Cover Memo 

May 4, 2009 
 
To:   Missouri City Development Authority Board of Directors 
Agenda Item: 4  Consider authorizing the Chair to execute and the Secretary to attest the First 

Amendment to the Development Agreement between the Missouri City Development 
Authority and Perry Homes. 

  
Submitted by: Gary W. Smith, First Assistant City Attorney 

 
SYNOPSIS 

 
The First Amendment to the Development Agreement between the Missouri City Development Authority 
and Perry Homes, LLC, makes changes to the February 7, 2006 agreement necessary to conform to the 
parties’ agreement for the issuance of certificates of obligation to pay Developer Advances related to 
Creekmont Subdivision, Sections 1, 2, 3, 3A and 3B. 
 

BACKGROUND 
 
The Development Agreement is amended to include the City as a party and to provide representations that 
the City is authorized to enter into the agreement, in the place of the Public Improvement District. 
 
The amendment establishes the amount of Developer Advances at a total of $7,600,000 and incorporates 
new Exhibits to reflect the expenditures and the audit of the expenditures.  The allowed expenditures 
include paving which was not included in the original agreement. 
 
The amendment provides for the payment of the Developer Advances by the City through the issuance of 
its certificates of obligation in the amount of $5,850,000 and providing payment of approximately 
$5,415,000 to Perry Homes in complete satisfaction of the repayment obligations under the agreement.  
The assessments are assigned by the Development Authority to the City to be used to cash-flow the 
payments required on the certificates of obligation. 
 

FISCAL ANALYSIS 
 
The amendment provides an income stream to fund the certificates of obligation that will pay Perry Homes 
for its Developer Advances. 
 

STAFF’S RECOMMENDATION 
 
Authorize the Chair to execute and the Secretary to attest the First Amendment to the Development 
Agreement between the Missouri City Development Authority and Perry Homes. 
 
 
 
 
Frank Simpson 
Executive Director 
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FIRST AMENDMENT TO THE DEVELOPMENT AGREEMENT BETWEEN THE 
MISSOURI CITY DEVELOPMENT AUTHORITY AND PERRY HOMES DATED 

FEBRUARY 7, 2006 
 

This First Amendment to the Development Agreement between the 
Missouri City Development Authority (the “Authority”), a nonprofit local 
government corporation formed by and on behalf of the City of Missouri City, 
Texas, and Perry Homes, LLC, a Texas limited liability company (the 
“Developer”) joined herein by the City of Missouri City, Texas (the “City”), a 
Texas home-rule municipality, is made this the ___ day of May, 2009. 
 

Whereas, the Authority and the Developer entered into the Development 
Agreement on February 7, 2006, to provide for the construction of certain public 
infrastructure to serve Creekmont Subdivision, a recorded subdivision in Fort 
Bend County, Texas, and to provide for reimbursement of the Developer for its 
expenses in constructing such public infrastructure through the collection of 
special assessments (the “Assessments”) levied on the lots located within 
Creekmont Subdivision and within the boundaries of the City’s Public 
Improvement District No. 4 (“PID 4”); and 
 

Whereas, the Developer has constructed the public infrastructure 
necessary to serve Sections 1, 2, 3, 3A and 3B of Creekmont Subdivision and 
has requested reimbursement for its expenses pursuant to the Development 
Agreement; and 
 

Whereas, the Development Agreement did not include the pavement 
expenses in the amounts to be reimbursed to the Developer; and 
 

Whereas, the Authority has determined that it is presently unable to issue 
debt secured by the Assessments to provide reimbursement to the Developer, as 
contemplated by the Development Agreement; and 
 

Whereas, the City is willing to issue certificates of obligation in an amount 
that will allow the debt service, repayment and other expenses for the lots in 
Sections 1, 2, 3, 3A and 3B of Creekmont Subdivision to be paid from the 
Assessments for and in consideration of the conveyance of such public 
infrastructure improvements to the City; and 
 

Whereas, the total costs and expenses of the Developer are known and 
have been audited and have been agreed to by all the parties as reported in the 
Report on Applying Agreed Upon Procedures to Construction, Engineering and 
Related Costs Reimbursable to Perry Homes; and 
 

Whereas the parties desire to resolve all issues related to the 
construction, costs and expenses of construction, and reimbursement for such 
construction for Section 1, 2, 3, 3A and 3B of Creekmont Subdivision by 
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execution of this First Amendment to the Development Agreement, contingent 
upon the approval, sale and delivery of the City’s Certificates of Obligation, 
Series 2009A, in aggregate principal amount not to exceed $5,850,000 and the 
payment of a portion of the proceeds therefrom to Developer; now, therefore, 
 

FIRST AMENDMENT TO THE DEVELOPMENT AGREEMENT 
 

For and in consideration of the mutual promises, covenants, obligations 
and benefits of this First Amendment to the Development Agreement, the 
Authority, the Developer and the City contract and agree as follows: 
 
Section 1.01 “Definitions” is amended by the addition of the definition of “Perry 
Homes” which reads as follows: 
 

1.01 Definitions.  The terms “Act,” “Agreement,” “Authority,” 
“Developer,” “City,” “PID,” “Plan,” and “PID Agreement” have the 
meanings set forth in the preamble hereof and the following 
capitalized terms shall have the meanings provided below, unless 
otherwise defined or the context clearly requires otherwise.  For 
purposes of this Agreement the words “shall” and “will” are 
mandatory and the word “may” is permissive. 
 

* * * 
 

Perry Homes shall mean, collectively, Perry Homes, LLC, a Texas 
limited liability company, the successor-in-interest to Perry Homes, 
a Joint Venture, by Perry-Houston Interests, LTD, a Texas limited 
partnership, as its managing joint venturer, and by PH Financial, 
L.L.C., a Texas limited liability company, as its general partner. 

 
Section 2.03 “Representation of the PID” is amended to read as follows: 
 

2.03 Representations of the City.  The City hereby represents 
that: 

 
(A) The City is duly created and existing under the laws of the 
State and is duly qualified and authorized to carry on the 
governmental functions and operations as contemplated by this 
Agreement. 

 
(B) The City has the power, authority and legal right to enter into 
and perform this Agreement and the execution, delivery and 
performance hereof (i) have been duly authorized, (ii) will not, to the 
best of its knowledge, violate any applicable judgment, order, law or 
regulation and (iii) does not constitute a default under, or result in 
the creation of, any lien, charge, encumbrance or security interest 
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upon any assets of the City under any agreement or instrument to 
which the City is a party or by which the City or its assets may be 
bound or affected. 
 
(C) This Agreement has been duly authorized, executed and 
delivered by the City and constitutes a legal, valid and binding 
obligation of the City, enforceable in accordance with its terms. 

 
(D) The execution, delivery and performance of this Agreement 
by the City does not require the consent or approval of any person 
which has not been obtained. 

 
Article 5 “Project Financing and Funding” is amended by the addition of a new 
subsection to be numbered 5.01 (c) which reads as follows: 
 

5.01 The Developer Advances. 
 

* * * 
 
(c) Notwithstanding the foregoing, as to Sections 1, 2, 3, 3A and 
3B of Creekmont Subdivision, the Developer Advances for PID 4 
total $7,600,000 as set forth in Exhibits B-1 and C hereto, the 
Report on Applying Agreed Upon Procedures to Construction, 
Engineering and Related Costs Reimbursable to Perry Homes 
prepared by McCall Gibson & Company, PLLC. 

 
Section 5.04 “City Issuance” is amended to read as follows: 
 

5.04 Payment of Developer Advances related to Sections 1, 2, 
3, 3A and 3B of Creekmont Subdivision.  The payment of 
Developer Advances related to Sections 1, 2, 3, 3A and 3B of 
Creekmont Subdivision, as set forth in Section 5.01(c), is limited to 
the funding available from the City’s issuance of its Certificates of 
Obligation, Series 2009A, in the aggregate principal amount 
supported by the projected Assessments, assuming collections at a 
rate of ninety-seven percent (97%) for said Sections 1, 2, 3, 3A and 
3B of Creekmont Subdivision.  Such Certificates of Obligation are 
expected to be issued in the approximate aggregate principal 
amount of $5,850,000, with an expected net reoffering premium of 
approximately $14,139.30, and with issuance costs of 
approximately $278,636.75.  The funding anticipated for payment of 
such Developer Advances for Sections 1, 2, 3, 3A and 3B of 
Creekmont Subdivision is approximately $5,415,500.  Developer 
shall convey to the City, simultaneous with the payment of the 
Developer Advances for Sections 1, 2, 3, 3A and 3B of Creekmont 
Subdivision, title to the public infrastructure improvements in such 
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Sections.  The public infrastructure improvements are described in 
Exhibit B-1 attached hereto.  The Authority authorizes the City to 
maintain and use the proceeds of the Assessments collected for 
the lots in Sections 1, 2, 3, 3A and 3B of Creekmont Subdivision for 
the payment of the debt service and all expenses related to its 
Certificates of Obligation, Series 2009A. 

 
Section 7.15 “Legal costs” is amended to read as follows: 
 

7.15 Conditions precedent.  This First Amendment to the 
Development Agreement between the Missouri City Development 
Authority and Perry Homes dated February 7, 2006 shall be 
effective from and after the approval, sale and delivery of the City’s 
Certificates of Obligation, Series 2009A, in the aggregate principal 
amount not to exceed $5,850,000 and delivery of a portion of the 
proceeds therefrom, in the approximate amount of $5,415,000, to 
Developer. 

 
Exhibit B-1 is added and reads as attached hereto. 
 
Exhibit C is added and reads as attached hereto. 
 
Notwithstanding anything contained in this First Amendment to the contrary, the 
parties expressly acknowledge and agree that the issues being amended relate 
only to PID 4 and that the duties and obligations of the parties with respect to 
Reinvestment Zone Number Two, City of Missouri City, remain outstanding. 
 

All other terms, provisions, conditions and obligations of the Development 
Agreement not amended or deleted hereby shall continue in full force and effect. 
 

Dated this the ___ day of May, 2009. 
 

(Signature pages to follow.) 
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Perry Homes 
 
Perry Homes, LLC 
A Texas limited liability company 
 
 
       ___________________________ 
By:   
Title:   

 
Missouri City Development Authority 
 
 
       ___________________________ 
By:  Allen Owen 
Title:  Chairperson 

 
ATTEST:     Approved as to Legal form: 
 
 
________________________  ______________________________ 
Eunice Reiter, Secretary   Caroline Kelley, City Attorney 
 
 

City of Missouri City, Texas 
 
 
       ___________________________ 
By:  Allen Owen 
Title:  Mayor 

 
ATTEST:     Approved as to Legal form: 
 
 
________________________  ______________________________ 
Patrice Fogarty, City Secretary  Caroline Kelley, City Attorney 
 

 
 



W:\LEGALPC\Economic Development\PID 4\Perry Homes reimbursement request\1st Amend Development Agreement 
4.doc 
Last printed 4/27/2009 10:37:00 AM 

Page 6 of 6 

Missouri City Development Authority 
 
 
       ___________________________ 
By:  Allen Owen 
Title:  Chairperson 

 
ATTEST:     Approved as to Legal form: 
 
 
________________________  ______________________________ 
Eunice Reiter, Secretary   Caroline Kelley, City Attorney 
 
 

City of Missouri City, Texas 
 
 
       ___________________________ 
By:  Allen Owen 
Title:  Mayor 

 
ATTEST:     Approved as to Legal form: 
 
 
________________________  ______________________________ 
Patrice Fogarty, City Secretary  Caroline Kelley, City Attorney 
 

 
 



EXHIBIT B-1

Creekmont Preliminary TIRZ & PID Cost Summary 4/17/2009

Item
TIRZ 

Reimbursement
PID 

Reimbursement

Water
Off-site Water Main $362,116
Water - South Watts Plantation (Sec. 1 plat) $118,860
Water - Section 1 $146,500
Water - Section 2 $157,125
Water - Section 3 $51,000
Water - North Hwy. 6 $392,023
Water Total $480,976 $746,648

Sanitary Sewer
Lift Station & Off-site Force Main $479,130 $469,273
Sanitary - South Watts Plantation (Sec. 1 plat) $47,933
Sanitary - Trunk Line (Sec. 1 plat) $133,642 $37,377
Sanitary - Section 1 (non-shared) $211,890
Sanitary - 9.16 Ac & Connection N. Hwy. 6 (Sec. 2 plat) $53,236 $37,628
Sanitary - Section 2 (non-shared) $399,097
Sanitary - Section 3 (non-shared) $143,086
Sanitary - North Hwy. 6 (shared) $192,887 $70,908
Sanitary - North Hwy. 6 (non-shared) $454,606
Sanitary Sewer Total $906,828 $1,823,865

Storm Sewer
Storm - South Watts Plantation (Sec. 1 plat) $183,390
Storm - Trunk Line Sec. 1 $603,919 $57,579
Storm - Section 1 (non-shared) $135,742
Storm - 9.16 Ac & South Creekmont (Sec. 2 plat) $88,738 $8,461
Storm - Trunk Line Sec. 2 $746,255 $234,386
Storm - Section 2 (non-shared) $232,718
Storm - Section 3 (non-shared) $123,093
SWPPP - South Hwy. 6 $105,682 $15,978
Storm - North Hwy. 6 (shared) $893,360 $325,971
Storm - North Hwy. 6 (non-shared) $408,765
SWPPP - North Hwy. 6 $62,501 $20,676
Detention & Channel Improvements $725,659 $560,896
Storm Sewer Total $3,409,504 $2,124,265

Paving
Paving - South Creekmont (300' deep) $138,346
Paving - Watts Plantation South Hwy. 6 $409,986
Erosion Control South Hwy. 6 $12,075
Paving - North Creekmont (300' deep) $120,597
Paving - Watts Plantation N. Hwy. 6 (300' deep) $165,456
Erosion Control North Hwy. 6 $7,466
Paving - South Hwy. 6 (Sections 1, 2, & 3) $1,050,000
Paving - North Hwy. 6 (Sections 4 & 5) $900,000
Paving Total $853,926 $2,803,926

Misc.
Utility & Paving Engineering $853,466 $704,217
Traffic Signals $420,000
Water/Sewer Impact Fees - North ($3,000/lot) $687,000
Water/Sewer Impact Fees - South ($3,000/lot) $897,000
Misc. Total $1,273,466 $2,288,217

TOTAL $6,924,700 $9,786,921

Note: Where costs are split between TIRZ and PID, the actual costs for each line item shall be allocated 
          according to the percentages reflected in these cost estimates
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Missouri City Development Authority  
Agenda Item  
May 4, 2009 

 
 
5. Consider authorizing the Chair to execute and the Secretary to attest an agreement among the 

Missouri City Development Authority, the City of Missouri City and Perry Homes relating to 
payment of Developer Advances under the First Amended Development Agreement for 
Creekmont Subdivision, Sections 1, 2, 3, 3A and 3B. 

  
 

 

Background information attached as follows: 

 

Cover Memo 

 

 



 
 
 

 
 

 
 

Missouri City Development Authority 
Agenda Item Cover Memo 

May 4, 2009 
 
To:   Missouri City Development Authority Board of Directors 
Agenda Item: 5  Consider authorizing the Chair to execute and the Secretary to attest an 

agreement among the Missouri City Development Authority, the City of Missouri City 
and Perry Homes, LLC, relating to payment of Developer Advances under the First 
Amended Development Agreement for Creekmont Subdivision, Sections 1, 2, 3, 3A 
and 3B. 

 
Submitted by: Gary W. Smith, First Assistant City Attorney 

 
SYNOPSIS 

 
The agreement among the Missouri City Development Authority, the City of Missouri City and Perry 
Homes, LLC, settles the obligations of the parties arising from the First Amended Development Agreement 
relating to Creekmont Subdivision, Sections 1, 2, 3, 3A and 3B. 
 

BACKGROUND 
 
The Development Authority and Perry Homes entered into a Development Agreement for the construction 
of public infrastructure related to Creekmont Subdivision.  The Development Agreement provided for the 
repayment of Perry Homes’ Developer Advances related to the construction of the public infrastructure 
from the assessments collected on the lots in Creekmont.  The Development Authority found that it could 
not issue debt to provide for repayment of the Developer Advances.  The City has agreed to issue its 
certificates of obligation to resolve the repayment of Perry Homes, and the parties have agreed to enter 
into this Compromise and Settlement Agreement related to the parties’ obligations under the Development 
Agreement, as amended. 
 

FISCAL ANALYSIS 
 
The agreement provides for resolution of all obligations of the Development Authority, the City and Perry 
Homes arising from the Development Agreement, as amended, relating to Creekmont, Sections 1, 2, 3, 3A 
and 3B. 
 

STAFF’S RECOMMENDATION 
 
Authorize the Chair to execute and the Secretary to attest an agreement among the Missouri City 
Development Authority, the City of Missouri City and Perry Homes, LLC, relating to payment of Developer 
Advances under the First Amended Development Agreement for Creekmont Subdivision, Sections 1, 2, 3, 
3A and 3B. 
 
 
 
Frank Simpson 
Executive Director 



 
 
 
 
 

 

Missouri City Development Authority 
Agenda Item 
May 4, 2009 

 
 
6. Consider declaring The Ainbinder Company in default of the Development Agreement dated 

May 15, 2006 and cancelling the Development Agreement. 
     

 

 

Background information attached as follows: 

 

Cover Memo 

 

The Ainbinder Economic Development Agreement 

 

Notice Letter  

 

Response from The Ainbinder Company 



 
 
 
 
 

Missouri City Development Authority 
Agenda Item Cover Memo 

May 4, 2009 
 
To:   Missouri City Development Authority Board of Directors 
Agenda Item: 6  Consider declaring The Ainbinder Company in default of the Development 

Agreement dated May 15, 2006 and cancelling the Development Agreement.  
 
Submitted by: Gary W. Smith, First Assistant City Attorney  

 
SYNOPSIS 

 
The Ainbinder Company entered into the Development Agreement to construct certain improvements on 
May 15, 2006.  Except for the realignment of Trammel Fresno Road, no progress has been made toward 
construction of the improvements.  Declaration of default allows the Development Agreement to be 
cancelled thereby terminating the financial obligations to reimburse The Ainbinder Company.  
 

BACKGROUND 
 
The Ainbinder Company entered into a Development Agreement with Reinvestment Zone Number Two 
and the Missouri City Development Authority for the construction of certain improvements to support the 
construction and operation of a mixed commercial and residential development within Reinvestment Zone 
Number Two.  The improvements described in the Development Agreement are on-site and off-site water 
lines and sanitary sewer lines; storm sewer and drainage improvements; realignment of Trammel Fresno 
Road; and a share of detention pond improvements.  The realignment of Trammel Fresno Road has been 
completed.  No other progress has been made toward construction of the improvements.  Sec. 6.01(b) 
provides that if the Developer fails to commence or complete the improvements or the development in 
accordance with the terms of the Development Agreement, the Reinvestment Zone or the Development 
Authority may terminate the Development Agreement and be relieved of any obligation to reimburse the 
Developer.  Sec. 6.01(c) requires 60 days notice of default.  On February 19, 2009, notice of default was 
sent to The Ainbinder Company.  The notice period expired on April 21, 2009. 
 
Mr. Thomas Sage, Vinson & Elkins, responded for The Ainbinder Company, contending that The Ainbinder 
Company is not in default in that it commenced the development by its negotiations for an anchor tenant.  
Mr. Sage also contends that the infrastructure construction is required to coincide with the expected 
development of the Development.  Finally, Mr. Sage contends that the failure of the Authority or 
Reinvestment Zone to complain of the inaction until nearly three years after the date of the agreement is 
indication that timeliness was not a priority.  A copy of Mr. Sage’s letter is attached. 
 
Sec. 7.16 requires any waiver to be in writing.  Neither the Zone nor the Authority has waived the terms 
Sec. 7.12, therefore timeliness is a requirement.   
 
The only specific improvements described in the Development Agreement are the water lines, sanitary 
sewer lines, storm water and drainage facilities, the road realignment, and the prorated share of the 
detention pond improvements.  The purpose of the Development Agreement was to provide for the 
construction of public infrastructure to support the proposed retail and residential development.  The object 
was construction, not negotiation.  While the road may have been realigned, no other work has been done 
toward the other improvements.  The improvements have not been commenced and they have not been 
completed. 



 
Staff members met with representatives of The Ainbinder Company on April 15, 2009 and were unable to 
find a mutually agreeable resolution. 
 
The Board of Directors of Reinvestment Zone Number Two discussed this matter on April 16, 2009, and 
recommended that default be declared and that the contract be cancelled. 
 

FISCAL ANALYSIS 
 
Cancellation removes the obligation to reimburse The Ainbinder Company for the public infrastructure 
improvements described in the Development Agreement. 
 

STAFF’S RECOMMENDATION 
 
Declare The Ainbinder Company in default of the Development Agreement among Reinvestment Zone 
Number Two, City of Missouri City, the Missouri City Development Corporation and The Ainbinder 
Company dated May 15, 2006, and cancel the Development Agreement. 
 
 
 
 
Frank Simpson 
Executive Director 









































Thomas A. Sage tsage@velaw.com

Tel 713.758.2159 Fax 713.615.5728

March 20, 2009

Mr. Frank Simpson
City Manager/Zone Administrator
City of Missouri City
1522 Texas Parkway
Missouri City, Texas 77489

Re: Denial of Default - Economic Development Grant Agreement, Development
Agreement

Dear Mr. Simpson:

I am writing in response to your letters dated February 19, 2009 to the Ainbinder
Company related to alleged defaults under both (i) the Development Agreement with
Reinvestment Zone Number Two, City of Missouri City, Texas and the Missouri City
Development Authority ("the "Development Agreement"); and (ii) the Economic
Development Grant Agreement with the City of Missouri City (the "Grant Agreement").
Please consider this our written response to both letters and the Developer respectfully
disagrees with your characterization and maintains that there is no basis to declare a default
under either the Development Agreement or the Grant Agreement.

Since 2006, the Ainbinder Company has worked diligently to promote and develop
their project. The Developer has undertaken extensive negotiations with both H.E.B.
Grocery and the Kroger Corporation to locate large facilities within his development.
Unfortunately, due to the slow-down in local markets, both of these establishments located
elsewhere. In addition, the Developer has pursued negotiations with Tart, Costco, Home
Depot and Lowe's Home Improvement. It is my understanding that the Ainbinder Company
continues to work towards successful completion with their partner, Grenite Properties. As
such, while we agree that infrastructure construction has not commenced, the Developer has
commenced and continues to make all reasonable efforts to develop this property.

Development Agreement

You have asserted that the Developer's actions constitute a default under 6.01 of the
Development Agreement. The provisions of 6.01(b) provide the Zone or the Authority the
right to terminate the Development Agreement if "the Developer fails to commence or

Vinson & Elkins LLP Attorneys at Law

Abu Dhabi Austin Beijing Dallas Dubai Hong Kong Houston

London Moscow New York Shanghai Tokyo Washington

Houston 3934012v.1
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complete the TIRZ improvements or the Development in accordance with the terms of this
[Development] Agreement". In fact, the Developer has commenced the Development as
originally contemplated and is diligently working to complete the Development as described
in the Development Agreement. Further, the only mention of a time frame is provided in
Section 4.04(a) which states that the "Developer shall commence construction in a timely
fashion to coincide with the expected development of the Development."

Given that there is no express schedule of performance, it is our contention that the
Developer's efforts constitute commencement of the Development and, while it has become
a more attenuated process that the Developer desires, they are working towards completion.
Lastly, you indicate that the agreement indicates that "time is of the essence". Since it has
been three years since the execution of this Development Agreement, we contend that your
conduct constitutes either a waiver of this provision or evidence that timeliness may not have
been of primary concern.

In either case, we maintain that there is no default under the Development Agreement
and the rights and obligations of both parties remain in effect.

Grant Agreement

In regards to the Grant Agreement, you rely upon the language in 5.3 to support your
notice of default and actions to terminate the Grant Agreement. It should be noted that
Section 5.3 only applies to the City's ability to interrupt Grant Payments rather than
providing any basis for a determination of default. I am not aware of any commencement of
Grant Payments to the Developer, therefore the provision of Section 5.3 have yet to become
applicable. To the extent that you may maintain its effect, please consider this letter to
constitute documentation of measurable work (i.e. active negotiation with major commercial
tenants) to completion.

Secondarily, and more specifically in response to your assertions of default under
Section 6.1, you take the position that the Developer's failure to "report measurable
progress", as provided in Section 5.3 is grounds to declare a Default. As mentioned above,
we think that is an incorrect reading of the Grant Agreement and further have tendered this
letter as our report of measurable progress. In addition, Section 3.2 of the Grant Agreement
includes that the "Improvements will be constructed pursuant to a schedule that is mutually
agreeable to the Parties." To date, no such schedule has been proposed by the City or agreed

Houston 3934012v.l
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to among the Parties. There has been no material change in the original project plan, the
scope of Improvements, the cost estimates or the location of the infrastructure. As such, the
Developer continues to work diligently and with all reasonable efforts to perform its
obligations under the Grant Agreement and there is no default under the Grant Agreement.

Conclusion

As set forth herein, we disagree with your assertions of default and continued that,
while frustrated by economic factors, the Developer has worked to bring the anticipated
Development to the City. Neither Grant Agreement nor the Development Agreement
provide a specific schedule for the Development and do not tie any reimbursements to
specific progress horizons. Rather, these agreements indicate the City's desire to bring
additional development into the City within the Developer's agreement to work continuously
to provide the anticipated Development. While the Developer's efforts to secure the anchor
commercial tenants have been unsuccessful and the local housing market has stalled, the
Developer continues to work to overcome these external circumstances and therefore has not
defaulted under either agreement.

We can appreciate the City's desire to manage its existing development obligations;
however, we do not think it is necessary to wipe the slate clean. We hope that this
correspondence has allayed any concerns that you may have regarding the Developer's
commitment to this project. Further, we appreciate the time to deal with the unanticipated
national economic crisis.

Very truly yours,

1628:2150

Cc: Michael Ainbinder, The Ainbinder Company
Caroline Kelley, City Attorney, City of Missouri City

Houston 3934012v.l



 
 
 
 
 

 

Missouri City Development Authority 
Agenda Item 
May 4, 2009 

 
 
7. Consider declaring Wal-Mart Stores Texas, L.P., in default of the Development Agreement and 

cancelling the Development Agreement. 
     

 

 

Background information attached as follows: 

 

Cover Memo 

 

Development Agreement 

 

Notice Letter 

 

Wal-Mart Response 



 
 
 
 
 

Missouri City Development Authority 
Agenda Item Cover Memo 

May 4, 2009 
 

To:   Missouri City Development Authority Board of Directors 
Agenda Item: 7  Consider declaring Wal-Mart Stores Texas, L.P., in default of the Development 

Agreement and cancelling the Development Agreement.  
 
Submitted by: Gary W. Smith, First Assistant City Attorney  

 
SYNOPSIS 

 
Wal-Mart Stores Texas, L.P., entered into the Development Agreement to construct certain improvements 
in 2006.  No progress has been made toward construction of the improvements.  Declaration of default 
allows the Development Agreement to be cancelled thereby terminating the financial obligations to 
reimburse Wal-Mart.  
 

BACKGROUND 
 
Wal-Mart entered into a Development Agreement with Reinvestment Zone Number Two and the Missouri 
City Development Authority for the construction of certain improvements to support the construction and 
operation of a Wal-Mart Store within Reinvestment Zone Number Two.  No progress has been made 
toward construction of the improvements.  On February 10, 2009, notice of default was sent to Wal-Mart.  
Default may not be declared until 60 days notice of the alleged default has been given.  The notice period 
expired on April 12, 2009. 
 
Wal-Mart responded with an acknowledgement of the Authority’s right to terminate the Development 
Agreement.  The Board of Directors of Reinvestment Zone Number Two discussed this matter on April 16, 
2009, and recommended that default be declared and that the contract be cancelled. 
 

FISCAL ANALYSIS 
 
Cancellation removes the obligation to reimburse Wal-Mart for the traffic signal and other traffic 
improvements described in the Development Agreement. 
 

STAFF’S RECOMMENDATION 
 
Declare Wal-Mart Stores Texas, L.P., in default of the Development Agreement and cancel the 
Development Agreement. 
 
 
 
 
Frank Simpson 
Executive Director 

















































 
 
 
 
 

 

Missouri City Development Authority 
Agenda Item 
May 4, 2009 

 
 
8. Consider authorizing payment of invoice. 

     
 

 

Background information attached as follows: 

 

Cover Memo 

 

Public Improvement District No. 4 – Developer Reimbursement 



 
 
 
 
 

Missouri City Development Authority 
Agenda Item Cover Memo 

May 4, 2009 
 

 
To:   Missouri City Development Authority Board of Directors 
Agenda Item: 8  Consider authorizing payment of invoice.  
 
Submitted by: Gary W. Smith, First Assistant City Attorney  

 
SYNOPSIS 

 
The law firm of Andrews Kurth was retained to assist the Development Authority in resolving legal issues 
involved in the Perry Homes request for reimbursement under the Public Improvement District 4 
Development Agreement.  
 

BACKGROUND 
 
Pursuant to the terms of the Development Agreement between Perry Homes and the Development 
Authority, Perry Homes requested reimbursement of its Developer Advances arising from the infrastructure 
construction in Creekmont Subdivision.  After consultation with the Development Authority’s financial 
advisor, assistance from bond counsel was necessary.  The law firm of Andrews Kurth serves as bond 
counsel for the City and for the Development Authority. 
 
Andrews Kurth reviewed the various documents related to PID 4 and the Perry Homes reimbursement 
request.  After discussions with staff and with representatives of the Attorney General’s office, Andrews 
Kurth determined that the Development Authority was legally prohibited from issuing debt secured by the 
PID assessments.  Andrews Kurth outlined an alternative method to provide reimbursement for Perry 
Homes.   
 
The legal services have been detailed in the invoice for legal services. 
 

FISCAL ANALYSIS 
 
Payment of the invoice will be made from the revenues generated by assessments collected in PID 4. 
 

STAFF’S RECOMMENDATION 
 
Authorize payment of the invoice to Andrews Kurth in the amount of $27,631. 
 
 
 
 
Frank Simpson 
Executive Director 



payment due upon receipt 

For Questions or Comments Regarding this Bill, Please Contact the Accounting Department at (713) 220-4606. 
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A n d r e w s  K u r t h  LLP 
attorneys 

P. O. Box 201785 
HOUSTON, TEXAS 77216-1785 
Taxpayer I.D. #74-1027138 

 
April 27, 2009 

 
As of  April 27, 2009 

Invoice No. 10445177 
07866 21234/185470 

 
Missouri City Development Authority 
1522 Texas Parkway 
Missouri City, TX  77489 
 
Attention: Executive Director 
 

Re: Public Improvement District No. 4 – Developer Reimbursement  
  

FOR SERVICES RENDERED AND EXPENSES INCURRED as Counsel in connection 
with the above-referenced reimbursement 
  
 Counsel Fees and Expenses .......................................................  $27,631.00 
  
 TOTAL DUE FOR THIS MATTER........................................$27,631.00 
 
 
Please Return Remittance Copy With Payment 
Attention:  Rick Witte 
Andrews Kurth LLP 
P.O. Box 201785 
Houston, Texas  77216-1785 
 
Wire Transfer Instructions: 
JPMorgan Chase Bank, Houston, Texas 
Account No. 00100184952; ABA Code 113000609 
Attention:  Tiffany Sanders, Telephone Number (713) 750-3725 
Reference 10445177, 00212347/185470 
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EXHIBIT A 
 

Detail of Time for Counsel Services 
 
 

Date Services Attorney Hours 

01/09/09 Conference with R. Witte and M. Deitz regarding 
upcoming Public Improvement District Bonds; 
research law related to potential Public 
Improvement District financing.   

K. M. KENYON .80 

01/08/09 Review of materials from First Southwest Company 
related to proposed PID financing.  

R. A. WITTE .80 

01/08/09 Research statutes governing public improvement 
districts; research Attorney General review of public 
improvement districts.   

K. M. KENYON 1.60 

01/09/09 Office conference with M. Deitz, review of PID 
documents provided by Missouri City. 

R. A. WITTE .80 

01/09/09 Review Attorney General all Bond Counsel letter; 
discussion with J. Kyle and C. Williams regarding 
PID transactions; review of Escondido PID 
transaction transcript; review of Chapter 372, Local 
Government Code; research list of items needed to 
assess PID deal.   

K. M. KENYON 5.30 

01/13/09 Review development agreement and other 
documents related to PID financing structure and 
real estate related issues.   

M. B. ARNOLD 1.60 

01/13/09 Review PID documents in preparation for 
conference call with City.   

M. M. WHITE 4.40 

01/13/09 Continue to research PID materials; review 
Ordinances and Development Agreement provided 
by the City; prepare internal memo; conference with 
R. Witte and M. White. 

K. M. KENYON 4.60 

01/14/09 Review of Public Improvement District documents 
and Development Agreement, telephone conference 
with Missouri City.   

R. A. WITTE 1.80 

01/14/09 Continue review and analysis of PID documents and 
real estate issues. 

M. B. ARNOLD 2.60 

01/14/09 Prepare for and participate in conference call with 
City regarding financing options.   

M. M. WHITE 3.40 
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Date Services Attorney Hours 

01/14/09 Revise memo; office conference with M. White 
regarding ability to issue PID bonds; research 
legislative intent of PID statute; research past PID 
deals; conference with Attorney General related to 
PID bonds; conference with M. White and M. 
Arnold related to PID financing; conference call 
with Missouri City related to PID financing.   

K. M. KENYON 6.10 

01/16/09 Review of Public Improvement District documents.  R. A. WITTE .80 

01/22/09 Review of Public Improvement District Documents 
from Missouri City, Texas. 

R. A. WITTE .60 

01/26/09 Review bid packages for public improvements and 
PID creation documents.   

M. M. WHITE 4.30 

01/27/09 Review of procurement issues.   R. A. WITTE .50 

01/27/09 Review procurement requirements applicable to 
Public Improvement District.   

M. M. WHITE 2.80 

01/28/09 Review of Public Improvement District materials 
from Missouri City. 

R. A. WITTE .80 

01/29/09 Telephone conference with Gary Smith regarding 
PID matters; research regarding same.   

M. M. WHITE 1.90 

02/02/09 Office conference with M. White regarding 
structure; consideration of Attorney General issues.  

R. A. WITTE .60 

02/02/09 Review statutes and telephone conference with 
Attorney General regarding failure to publish 
assessment ordinance, requirements of feasibility 
report; telephone conference with City Attorney’s 
office regarding same.   

M. M. WHITE 3.10 

02/04/09 Review of additional Public Improvement District 
materials and issues.  

R. A. WITTE .70 

02/04/09 Respond to questions from City Attorney regarding 
PID financing. 

M. M. WHITE .40 

02/11/09 Telephone conference with City Attorney regarding 
PID issues; follow-up research.   

M. M. WHITE  2.10 

02/12/09 Telephone conference with City Attorney regarding 
PID issues; follow-up research.   

R. A. WITTE .60 

02/21/09 Research legislative history of Section 271.114, 
Local Government Code.   

M. M. WHITE .50 

03/04/09 Review proposed amendments to PID statute. M. M. WHITE .90 

03/05/09 Review of draft memo to Missouri City, telephone 
conference with Missouri City.   

R. A. WITTE .60 
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Date Services Attorney Hours 

03/06/09 Review of memo, telephone conference with M. 
White, consideration of competitive bid issues.   

R. A. WITTE .60 

03/06/09 Finalize and send e-mail to City regarding financing 
of Perry Homes improvements. 

M. M. WHITE 1.40 

03/13/09 Prepare for Missouri City Development Authority 
meeting. 

R. A. WITTE .80 

03/16/09 Prepare for meeting at Missouri City, meeting with 
Missouri City Development Authority. 

R. A. WITTE 2.50 

03/16/09 Prepare for and attend meeting of Redevelopment 
Authority. 

M. M. WHITE 2.80 

 
SUMMARY 

 
Attorney 
Number 

 
Name 

 
Hours 

 
Rate 

 
Value 

07870 ARNOLD, M. B. 4.20 550.00 2,310.00
10056 KENYON, K. M. 18.40 315.00 5,796.00
07875 WHITE, M. M. 28.00 425.00 11,900.00
07866 WITTE, R. A. 12.50 610.00     7,625.00
  63.10  $27,631.00 
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